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CONSULTING LEASEHOLDERS ON MAJOR WORKS AND LONG TERM AGREEMENTS

Mid Suffolk District Council
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1. 
Introduction

The regulations for consulting leaseholders about work and services are complicated and legal issues are involved. This leaflet aims to provide you with a summary of the regulations the Council must follow when it consults you about work and services which you have to pay for through your service charge. 

You must always consider getting your own independent legal advice if you want a full explanation of the law.

Why must I be consulted?

Under the conditions of your lease, you must contribute towards the cost of any services or work to the building your home is in and the grounds or estate around it.  You do this by paying service charges.

Under section 20 of the Landlord and Tenant Act 1985 (amended by section 151 of the Commonhold and Leasehold Reform Act 2002), we must now  consult you about some of the work and services.

What work and services must I be consulted about?

As your landlord, we must consult you before we do any of the following:

· Carry out work which will cost any one leaseholder more than £250.  This covers repairs, maintenance and improvements to your building and estate.

· Enter into long-term agreements (for more than 12 months) with outside contractors for work, supplies, or services (or all three) where the cost to any one leaseholder will be more than £100 a year.

· Carry out work under a long-term agreement where the work will cost any one leaseholder more than £250.

What are section 20 notices?

The Council must send notices to every leaseholder who will have to pay towards the work or services and to any recognised  tenants’ associations (RTAs) which represent them.  These  notices are often called “section 20 notices” because they were introduced under section 20 of the Landlord and Tenant Act 1987. They will contain information about what the Council plans to do.  They  will give you the opportunity to take part in a process of consultation.  The Home Ownership Officer will send out such notices on behalf of the Council.

How and when must I be consulted?

The consultation procedures under which the Council must send you these notices are set out in four schedules in section 151 of the Commonhold and Leasehold Reform Act 2002.  These schedules are briefly described below.

Schedule 1

We send a Schedule 1 notice when we intend to enter into a Qualifying Long Term Agreement (QLTA) with a wholly independent organisation for a period of more than 12 months where no public notice is required.

Schedule 2

This is similar to Schedule 1 except that the total value of the contract is over a certain level.  This means a public notice is required and it must be advertised within the Official Journal of the European Union (OJEU).  

Schedule 3

This applies where the Landlord intends to carry out Qualifying Works under a long term agreement previously established under Schedules 1 and 2.

Schedule 4

This applies where the landlord intends to carry our major works and improvements .  

Schedule 4 has two parts:

Part 1
Agreements of one year or less, but where the total value of the contract means that it must be advertised within the Official Journal of the European Union (OJEU)

Part 2
Agreements of one year or less, where the value of the agreement is below that to require it to be advertised throughout Europe.

The procedures the Council must follow and the contents of the section 20 notices vary depending on whether the Council is consulting you about long-term agreements  or work and whether the Council needs to give public notice.

Generally, however, you will receive two [sometimes three] separate section 20 notices, one at each stage in the process of awarding a contract.  These are as follows.

1. Pre-tender stage: before the Council invites contractors to submit tenders for the work referred to as a Stage One Notice.
2. Tender stage: after the tenders have been received referred to as a Stage Two Notice.
3. Award of contract stage: when the contract is awarded referred to as a Stage Three Notice.
How can I take part in the consultation?

You have the right to send us your comments in writing during the consultation period.  The Council must consider any comments or suggestions about the work or long –term agreement  received in writing during the consultation period.

Generally, you will also have the right to nominate a person, firm or contractor to tender for the work or long-term agreement.

What is a public notice?

This is a notice which must be published in the Official Journal of the European Union (OJEU).  It is needed where the total amount of a proposed contract, whether for work or long-term agreements, is at a level where the European Union procurement rules apply.  

Public notices are currently needed for work over £3.8 million and contracts for supplying goods or services over £144,371 (as at November 2006).

If a public notice is needed, you do not have the right to nominate a contractor to tender for the work or long-term agreement. 

Emergency or Urgent Works

Where emergency repairs are needed we will move quickly to have them carried out, using our best judgement as to the most cost-effective way of doing so.  It will take account of health and safety issues and particularly of potential danger to residents and others.

In these circumstances we may need to proceed without consultation.  We will take care to ensure however that only emergency work is carried out on this basis, and that any further, non-urgent work that arises from the original emergency is subject to reasonable consultation with residents.

Upon completion of the work, we will write to all leaseholders affected and/or liable to contribute to the cost via the service charge, informing them of the nature of the emergency, the action taken, the resulting cost and the way in which it will be collected. 

In some circumstances, the Council may apply to the Leasehold Valuation Tribunal (LVT) to be exempt from the consultation regulations.  This might happen if the Council needs to carry out urgent work .  For the LVT to grant an exemption (called a ‘dispensation’), the Council must satisfy them that it is reasonable to do so.

The Leasehold Valuation Tribunal can allow works to go ahead without consultation ‘if satisfied that it is reasonable to dispense with the requirements’. This may apply in cases of urgent works on grounds of health and safety or for which it is difficult to obtain more than one estimate.

Mid Suffolk will be diligent in making claims for the cost of the work to be met by the buildings insurance arrangements where this appropriate.

2. 
CONSULTING YOU ABOUT MAJOR WORK

Section 151 (schedule 4, parts 1 and 2) of the Commonhold and Leasehold Reform Act 2002 contains the rules under which the council must consult you before inviting tenders for work where the cost to any one leaseholder will be over £250.  Examples of this type of work include replacing a roof or windows. 

The council must send  section 20 notices to all leaseholders who have to pay towards the work and any recognised tenants’ associations (RTAs) which represent them.

The general procedure which the council must follow is outlined below.

2.1. Pre-tender stage

Before the council invites contractors to tender for work, it must send you  a Stage 1 section 20 notice.  This is called a notice of intention. It must:

· Describe the planned work, or give a place and the times during which you can inspect this information and get copies;

· Explain the council’s reasons for carrying out the work;

· Invite you to make comments on the proposals in writing, and give the address where you should send them to;

· Invite you to nominate a contractor who the council should try to get an estimate from (see section 5 ‘How you can nominate a contractor’ for further information); and

· Give the date on which the consultation period ends. The consultation period will be 30 days from the date of the notice.

At this stage it is not possible for the council to provide you with estimated costs.  The council can only do this when it receives tenders from contractors.

The council must carefully consider any comments or suggestions about the work that we receive in writing within the consultation period.  The council will not be able to take account of comments or observations on an individual leaseholders ability to pay.  The decision will be based on the need for the work and the benefit  that will result to the building or estate as a whole. The council will then invite tenders from contractors.

2.2. Tender stage

The council must prepare at least two estimates based on the tenders it receives.  At least one of the estimates must be from a contractor who is not connected to the council.  They must also include an estimate based on a tender from a contractor nominated by a leaseholder or an RTA, where one is received. 

 Each estimate must:

· Describe the planned work;

· Give the name and address of the contractor;

· Explain any connection between the council and the contractor;

· Give your estimated cost or any other relevant estimated costs where possible; and

· Provide a summary of any comments received about the first section 20 notice and the council’s responses to them.

The council must then send you the Stage 2 section 20 notice.  This is called a notice of estimates.  It must:

· Include two estimates, or give a place and the times during which you can inspect them and get copies;

· Invite you to make comments on the estimates in writing and give the address where you should send them to; and

· Give the date on which the consultation period ends.  The consultation period will be 30 days from the date of the notice.

The council must carefully consider any comments or suggestions that we receive in writing within the consultation period.

2.3. Awarding the contract

Within 21 days of awarding the contract, the council may send you a Stage 3 section 20 notice.  This is called an award of contract notice.  The council only needs to send you this notice if it has not chosen the lowest tender or a nominated contractor.  Generally, the council chooses the lowest tender but if the council does not do so if it does not select the  tender from a nominated contractor it will have to send you a Stage 3 Notice. The notice will:

· Give the reasons why the council made the decision to award the contract; and

· Provide a summary of any comments received about the second section 20 notice and the council’s responses to them.

Or it will give a place and the times during which you can inspect and take copies of this information.

2.4.    What if a public notice is needed?

A public notice may be needed for very large schemes.  The consultation procedure and the contents of the section 20 notices for work that needs a public notice (under schedule 4 part 1) are slightly different to those which are described above.  The main differences are as follows:

· Under these regulations, you do not have the right to nominate a contractor.  The Stage 1 section 20 notice must explain that you do not have this right because the council has to give a public notice of the work.

· In the Stage 2 section 20 notice the council needs to include one estimate based on the tenders received, or give a place and times during which you can inspect it.  It will tell you the name of the proposed contractor and the estimated cost.  If the council cannot provide you with your estimated  cost or any other relevant estimated costs, it must explain why not and give the date by which this information is expected to be available.  When the council then receives this information, it must be sent to you within 21 days.

· Under the regulations, the council does not have to send you a Stage 3 section 20 notice unless it has not chosen the lowest tender or the nominated contractor.  If this is the case, the notice will provide a summary of any comments received about the second section 20 notice and the council’s responses to them, or it will give a place and the times during which you can inspect and take copies of this information.

3. 
CONSULTING YOU ABOUT LONG-TERM AGREEMENTS

Section 151 (schedules 1 and 2) of the Commonhold and Leasehold Reform Act 2002 contains the rules under which the council must consult you about tendering for long-term agreements.  The council must follow these regulations if the work, supplies or services under the agreement will cost any leaseholder over £100 a year.  Examples may include agreements for maintaining door entry systems, grounds maintenance, day to day repairs.

The council must send section 20 notices to all leaseholders who will pay towards the work, supplies or services and any recognised tenants’ associations (RTAs) which represent them.

The general procedure which the council must follow is outlined below.

3.1. Pre-tender stage

Before the council invites contractors to tender, it must send you a  Stage 1 section 20 notice.  This is called a notice of intention.  It must:

· Describe the planned agreement, or give a place and the times during which you can inspect this information and get copies;

· Explain the council’s reasons for entering into the agreement;

· Explain why work under the agreement is needed (if it is proposed);

· Invite you to make comments on the proposals in writing, and give the address where you should send them to;

· Invite you to nominate a contractor who the council should try to get an estimate from (see the section 5 ‘How you can nominate a contractor’ for more information; and

· Give the date on which the consultation period ends .  The consultation period will be 30 days from the date of the notice.

At this stage it is not possible for the council to provide you with estimated costs.  The council can only do this when it receives estimates from contractors.

The council must carefully consider any comments or suggestions about the planned agreement that we receive in writing within the consultation period.  The council will then get tenders from contractors.

3.2. Tender stage

After the council has received tenders it must prepare at least two proposals based on the tenders it receives.  At least one of the proposals must be from a contractor who is not connected to the council.  They must also include a tender from a contractor nominated by a leaseholder or an RTA, where one is received.  Each proposal must:

· Describe the planned services or work which will be carried out or the goods which will be supplied by the contractor under the agreement;

· Give the name and address of the contractor;

· Explain any connection between the council and the contractor;

· Give your estimated cost or any other relevant costs where possible;

· Provide details of arrangements for any variations under the planned agreement;

· Say how long the agreement is intended to last; and

· Provide a summary of any comments received in response to the first section 20 notice and the council’s responses to them.

The council must then send you a Stage 2 section 20 notice.  This is called a notice of landlord’s proposals. It must:

· Include copies of two proposals, or give a place and the times during which you can inspect them and get copies;

· Invite you to make comments on the proposals in writing and give the address where you should send them to; and

· Give the date on which the consultation period ends.  The consultation period will be 30 days from the date of the notice.

The council must carefully consider any comments or suggestions that are received in writing within the consultation period.

3.3. Award of contract stage

Within 21 days of entering into the agreement with the chosen contractor, the council may send you a Stage 3 section 20 notice.  This is called an award of contract notice.  The council only needs to send you this notice if it has not chosen the lowest tender or a nominated contractor.  Generally, the council chooses the lowest tender, but if the council does not do so or does not select a tender from a nominated contractor, the Stage 3 notice will be sent and it will 

· Give the reasons why the council made the decision to award the contract; and

· Provide a summary of any comments received about the second section 20 notice and the council’s responses to them.

Or it will give a place and the times during which you can inspect and take copies of this information.

If the council plans to do work to your block or estate under a long term agreement and it will result in a charge of more that £250 for any leaseholder, the council will have to consult you again.  You can  find more information about this in the section ‘Consulting you about work under a long-term agreement’.

3.4.    What if a  public notice is needed?

A public notice may be needed for very large schemes.  The consultation procedure and the contents of the section 20 notices for long-term agreements that need a public notice (under schedule 2) are slightly different to those which are described above.  The main differences are as follows.

· Under these regulations, you do not have the right to nominate a contractor.  The Stage 1 section 20 notice must explain that you do not have this right because the council must give a public notice.

· In the Stage 2 section 20 notice the council only needs to include one proposal based on the tenders it received, or give a place and the times during which you can inspect the proposal.  It will tell you the name of the proposed contractor and your estimated cost.  However, if the council cannot provide you with your estimated cost or any other relevant estimated costs, it must explain why not and give the date by which this information is expected to be available.  When the council then receives this information it must send it to you within 21 days. 

· Under the regulations, the council does not have to send you a Stage 3 section 20 notice unless it has not chosen the lowest tender or the nominated contractor.  If this is the case, the notice will provide a summary of any comments received about the second section 20 notice and the council’s responses to them, or it will give a place and the times during which you can inspect and take copies of this information.

4.  CONSULTING YOU ABOUT WORK UNDER A LONG-TERM AGREEMENT

The council may carry out work under a long-term agreement with a contractor.  The council will consult you about the original agreement but it must consult you again if any work is planned under the agreement where the cost to any leaseholder is likely to be more than £250.

Section 151 (schedule 3) of the Commonhold and Leasehold Reform Act 2002 contains the rules about this type of work.  You will have the opportunity to comment on the planned work, but you will not have the right to nominate another contractor because one is already in place.

The general procedure which the council must follow is outlined below.

4.1. Notice of intention

Before the work begins, the council must send a notice of intention to all leaseholders who will have to pay towards the work and any recognised tenants’ associations (RTAs) which represent them.  This is a  Stage 1 section 20 notice.  It must :

· Describe the planned work, or give a place and the times during which you can inspect it and get copies;

· Explain the reasons why the work is needed;

· Give the total estimated cost of the planned work;

· Invite you to make comments on the proposals in writing, and give you the address where you should send them to; and

· Give the date on which the consultation period ends.  The consultation period will be 30 days from the date of the notice.

The council must carefully consider any comments that we receive in writing within the consultation period, and it must respond to them within 21 days.

4.2. Notice of confirmation

Once the council has confirmed that the work will be carried out, it will send you a notice of confirmation.  This is the Stage 2 section 20 notice.  Under the regulations, the council does not have to send this notice, but the council has decided that it will always send this notice to confirm that the work is going ahead.  It will also provide a summary of any comments received within the consultation period and the council’s responses to them, or give a place and times during which you can inspect and take copies of this summary.

5. HOW YOU CAN NOMINATE A CONTRACTOR

If you have a contractor who you want to nominate, you should send their name and address, in writing, to our Home Ownership Officer within 30 days of receiving the Stage One section 20 notice.

Please note that all contractors who give tenders must meet the conditions which are summarised in an appendix to the Stage One section 20 notice.

5.1. What will happen if I nominate a contractor to do the work?

The council will write to you to acknowledge that it has received your nomination.  It will consider your nomination with any others that it has received from leaseholders.  The council will tell you the results of the tendering in the Stage Two section 20 notice.

5.2. What will happen if there is more than one nomination from leaseholders?

If only one leaseholder a contractor, the council must try to get an estimate from that contractor.  If the council receives nominations from more than one leaseholder, it must try to get an estimate from the contractor who receives the most nominations.  If two or more contractors receive the same number of nominations, the council must choose one of those contractors.  If no contractor receives more than one nomination, the council must choose one of the nominated contractors.

5.3. Can a leaseholders’ or residents’ association make a nomination?

A leaseholders’ or residents’ association can only make a nomination if it has a constitution (set of rules) which has been approved or recognised under section 29 of the Landlord and Tenant Act 1985.  Once a leaseholders’ or residents’ association has met this requirement, it is referred to as a ‘recognised tenants’ association (RTA). 

5.4. What will happen if a recognised tenants’ association nominates a contractor?

If a recognised tenants’ association (RTA) nominates a contractor, the council must try to get an estimate from the nominated contractor.

5.5. What will happen if leaseholders nominate a different contractor to the   recognised tenants’ association?

Where individual leaseholders nominate a different contractor from the RTA, the council must try to get an estimate from both.

6. USEFUL TERMS

Freehold

Ownership of land or property, and the legal right to manage it and charge others for using it.

Landlord

Mid Suffolk District Council owns the freehold of the building that your flat is in and is your landlord.

Lease

The contract between you (the leaseholder) and the council (the landlord).  It sets out your and the council’s rights and responsibilities.  It describes your property, the building and the estate (if there is one).

Leaseholder

Someone who has the right to own a property under the conditions of their lease.

Long-term agreement

This is an agreement with an outside contractor for work, supplies or services that  you will be charged for under your service charges.  It is for a period of more than 12 months.  If the council wants to enter into one and it is likely to result in a charge of more than £100 for any one leaseholder, the council must consult all the leaseholders concerned.

Public notice

This is an advertisement inviting tenders for planned contracts.  It must be published in the Official Journal of the European Union (OJEU).  It is needed where the total amount of a planned contract is at a level where the European Union procurement rules (advertising and awarding contracts for work, supplies or services) apply.  These rules cover all large contracts let by public and government organisations.  In these cases you do not have the right to nominate a contractor.

Recognised tenants’ association (RTA)

This is an association of leaseholders or tenants which has a constitution (set of rules) as defined by the Landlord and Tenant Act 1985.  An RTA has to be consulted about all work and long-term agreements in the same way as leaseholders.  It has the right to make comments in writing and nominate a contractor.  

Section 20 notice

Theses are notices which the council must send to all leaseholders and any recognised tenants’ associations before it carries out work or enters into a long-term agreement above a certain value.  The Home Ownership Officer (on behalf of Mid Suffolk District Council) will send you the notices.

Major Work

This is any work the council carries out to your building or estate which you will pay for through your service charge.  If the resulting charge will be more than £250 for any leaseholder, the council must consult everyone who is going to pay by sending them a section 20 notice.  The council must do this under section 20 of the Landlord and Tenant Act 1985.  Examples of this work include outside (external) decorations, major repairs such as the replacement of a roof, maintenance and improvement work. 

Work under a long-term agreement

Work can be carried out by a contractor under a long-term agreement.  If they are expected to cost  any leaseholder over £250, the council must issue section 20 notices before the work begins.  Leaseholders and RTAs can comment on the planned work but do not have the right to nominate another contractor to carry out the work.
7. USEFUL CONTACTS

The Citizens Advice Bureau offer free, independent and confidential advice on benefits, housing matters and debt counselling.  They also provide general information.

Citizens Advice Bureau        

5 Milton Road South

Stowmarket

Suffolk 

Tel: 01449 676060

Citizens Advice Bureau

19 Tower Street

Ipswich

Suffolk

Tel: 01473 219777

Leasehold Advisory Service (LEASE) provides free information on law affecting leaseholders.

Leasehold Advisory Service (LEASE)

31 Worship Street

London

EC2A 2DX

Tel: 0207 374 5380

Email: info@lease-advice.org
Website: www.lease-advice.org
A Leasehold Valuation Tribunal (LVT) is an independent organisation with power to determine whether service charges (including bills for major work) are fair and reasonable.  The Tribunal can decide whether costs are too high and if work has been carried out to a reasonable standard.  Cases can be referred to it by leaseholders or landlords and sometimes by the county court if a landlord is taking legal action over a leaseholder who is not paying  their service charges.  Most applications to the LVT are subject to a fee, currently set at a maximum of £500.

The LVT also has the power to decide all section 20 matters.  For example it can decide that a landlord does not have to follow the consultation regulations if it is satisfied that it is reasonable to do so. 

Residential Property Tribunal Service

The Leasehold Valuation Tribunal

Great Eastern House

Tenison Road

Cambridge

CB1 2TR

Tel: 0845 1002616
8.  EQUALITY AND DIVERSITY STATEMENT

 We will produce this booklet (or parts of it) by request in other languages and formats such as large print or Braille.  This is to ensure that everyone can access the information. 

Language Line provides all corporate translation services.  They can be contacted on 08456 066 067.

We are committed to the principles of fairness and respect at Mid Suffolk District Council and therefore seek to embed statutory guidance and policy relating to Equality and Diversity into all of our activities. 

Home Ownership Officer

Housing Tenancy Services

Mid Suffolk District Council

131 High Street

Needham Market

Ipswich

Suffolk

IP6 8DL

Tel: 01449 724765

Email: Frieda.Hildebrandt@midsuffolk.gov.uk
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